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UM Waivers and Other Wonders of the World A Landmark FELA and Jones ACt DECiSiOﬂ

Justice Kimball carefully crafted the Louisiana Supreme Court’s
opinion in Duncan v. USAA Insurance, 950 So. 2d 544, 11/29/06 in
an apparent attempt to set forth a definitive six-point checklist
for compliance with the provisions of LSA R.S. 22:1295(1)(a).

Recently the U.S. Supreme Court overturned over fifty years of precedent in handing down a
decision that will affect virtually every Jones Act and Federal Employer’s Liability Act (“FELA”) case
in the United States. The Court held that the common law standard of “proximate cause” does not
Nevertheless, the insurance industry (agents in particular) apply in FELA cases, but rather an injured railroad worker may recover for his injuries under a
continues to struggle with compliance with the checklist and the “relaxed” standard of causation namely: “if [the railroad’s] negligence played a part—no matter
nuances associated with proper completion of the forms in order how small—in bringing about the injury.” Of course, it is statutory law that FELA law applies to
to effect an actual waiver. Jones Act seaman cases. 46 U.S.C. §51.

For example, see Johnson v. Folse, 986 So. 2d 110, 5/27/08 where
our La. 5" Circuit held that a UM waiver executed by a corporate
owner without designation of his capacity to sign waiver for the
corporate entity was invalid. Court also noted that the form’s
blank for printed name of insured or legal representative was not
completed. These deficiencies (per the Court) render the
executed waiver ambiguous thereby rendering it invalid per the
requisites of Duncan. However, see lengthy dissent by Judge
Chehardy wherein she notes that neither the UM statute nor
jurisprudence interpretive of the statute required a signatory to
declare his or her capacity when executing form. The Louisiana
Supreme Court denied writs at 992 So. 2d 991 with Justices
Victory, Traylor and Weimer noting they would have granted
writs.

In CSX Transportation, Inc. v. McBride, (S.Ct. No 10-235, June 23,2011) ___ U.S. __, the Supreme
Court dealt with an injury to an employee of the CSX Railroad, a locomotive engineer who
sustained a severe injury to his hand when using a hand-operated train brake. Despite two
surgeries and extensive physical therapy, McBride was left with severe loss of use of his hand.
Following a jury trial an award was entered in the amount of $275,000, reduced by one-third for
the plaintiff’s fault.

Long before McBride, in 1957 the Court had ruled on a similar issue involving causation of a
railroad worker’s injury, holding, in essence, that the railroad’s negligence need not be the sole
cause of an accident, so long as it was one of the causes of the accident. In Rogers v. Missouri RR
Co, 352 U.S. 500, 77 S.Ct. 443, 1 L.Ed.2d 493, 1957, the Court ruled that the defendant’s negligence
may act in conjunction with the plaintiff’s concurrent comparative fault as a cause of an injury to a
railroad worker, leading to liability under FELA. As the dissent in McBride points out, nowhere in
the Rogers decision was the common law concept of proximate cause eliminated, only that there
See also, Naddia v. State Farm Mutual Ins. Co., La. App. 3 Circuit, might, under FELA, be more than one proximate cause of an accident.

6/1/2011 where the Court found a UM waiver lacking since the

waiver was signed by an individual who acknowledged the vehicle Notwithstanding the absence of precedence, the Supreme Court in McBride has now held, in a five
was titled to a LLC he owned. to four ruling, that the standard of causation in FELA cases will be if the defendant’s negligence

layed T4 in the slightest” i ing th ker’s injury.
A few days later on 6/12/11 the 3" Circuit in Ware v. Gemini Ins. A A S A e S G P

Co., 51 So. 3179 invalidated a selection of lower UM limits than
that provided by the policy by finding that plaintiff's employer
(plaintiff was driving company truck) did not knowingly choose
the lower limits since the facts surrounding its execution
suggested he “acquiesced” in the insurance agent’s selection.

Two interesting issues will now arise, given the change in the law brought about by McBride:

® In Gautreaux v. Scurlock Marine, 107 F.3d 331 (En banc, 1997), the Fifth Circuit had held that a
seaman was held to a standard of “ordinary prudence under the circumstances” in determining his
contributory negligence. This equated to the employer’s ordinary standard of care and proximate
This line of cases suggests that a review of the waiver form in and cause, as set forth in the decision. Now that McBride has changed the standard for causation for
of itself may not be enough to dispose of the issue of proper employers, will the standard for judging the plaintiff’s comparative fault also be changed to “even
completion. Instead, a careful review of the circumstances in the slightest”?

surrounding the waiver's execution should be made to determine

if the waiver was “knowing” by the insured and or that he or she e The McBride decision reaffirmed the principle that reasonable foreseeability of harm is an
was simply acquiescing in a selection made by their agent or essential ingredient in a FELA action. It will be interesting to see how this concept of foreseeability
agent’s representative. will interplay with the negligence even in the slightest standard in future cases.
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